Most buyers and sellers start a deal with the same optimism: the business is good, value is clear, and the handoff should be
straightforward. The structure, however, dictates taxes, liability, transition complexity, and who sleeps well the week after closing.
I have sat on both sides of the table and watched clean deals sour because the parties treated structure as an afterthought. If you
are serious about Buying a Business, or you teach Business Acquisition Training and need a practical primer, the difference
between an asset purchase and a stock purchase is one of the few choices that shapes everything else.

Two paths to the same company, two very different rides

In an asset purchase, the buyer forms a new entity or uses an existing one, then acquires selected assets from the target:
equipment, customer contracts, inventory, intellectual property, sometimes the trade name. Unwanted items get left behind, at least
in theory. The seller’s legal entity remains with its owners, holding any excluded assets and liabilities, and the seller usually winds
down or continues with what is left.

In a stock purchase, the buyer acquires equity in the target company and, by stepping into the owner’s shoes, takes the company
as a whole. The entity keeps its contracts, employees, permits, and debts. Continuity is simpler, but the buyer inherits history. That
includes the good - brand continuity and vendor relationships - and the bad - potential tax audits or a product warranty issue from
three years ago that surfaces next spring.

The decision often comes down to leverage. Middle-market buyers with options prefer assets. Corporate strategics and private
equity firms lean toward stock when speed, simplicity, and continuity matter more than tax optimization. Micro deals below 1
million often default to assets because the simplicity around taxes, state filings, and consents outweighs the extra paperwork on
contracts.

Taxes: where most value is won or lost

The tax picture generally favors asset purchases for buyers and stock purchases for sellers. That tension is not theoretical; I have
seen it reprice deals by 10 to 20 percent.

In an asset deal, the buyer allocates the purchase price across asset classes under Section 1060. That allocation becomes the
buyer’s new tax basis. Depreciable and amortizable assets create deductions, especially when a meaningful portion can be
assigned to equipment, customer relationships, and goodwill. Many small buyers rely on accelerated depreciation and amortization
to soften the first three years of ownership while they invest in people and process.

Sellers in an asset deal face a blend of capital gains and potential ordinary income recapture. If the business holds fully
depreciated equipment, the recapture can sting. C-corporations face a second layer: the company sells assets, pays corporate tax,
then distributes proceeds to shareholders who pay tax again. In a stock sale, by contrast, many sellers get capital gains treatment
on the whole amount. That difference alone often pushes a C-corp seller to hold out for a stock deal or demand a higher headline
price if forced into an asset structure.

There are workarounds. S-corps held for more than ten years after converting from C-status can avoid the built-in gains tax.
Section 338(h)(10) or 336(e) elections can give the buyer stock for legal purposes but an asset step-up for tax purposes. I have
used a 338(h)(10) to bridge a 12 percent valuation gap on a 15 million transaction. The seller kept the optics and ease of'a stock
sale. The buyer got the basis step-up. Not every deal qualifies, and state tax consequences can complicate the picture, but it is
one ofthe few true win-wins.

If you run a Business Acquisition Training program, teach students to model federal and state after-tax proceeds for both sides
across three cases: pure asset sale, pure stock sale, and stock sale with deemed asset sale election. A small change in asset
allocation or a state’s treatment of goodwill can move the net by hundreds of thousands.

Liability, known and unknown

No one buys a lawsuit on purpose. Structure does not eliminate liability, but it sets the starting pont.



Asset purchase agreements typically say the buyer assumes only specifically listed labilities: post-closing trade payables, accrued
vacation for retained employees, liabilities under assigned contracts. Everything else stays with the seller. This is clean on paper,
but two caveats matter. First, some labilities follow the assets by law. Environmental issues can attach to contaminated property.
Certain employment liabilities, like wage and hour claims, can be asserted against a successor if operations continue with the same
workforce. Second, counterparties may insist you assume obligations as a condition of assignment, such as warranty obligations
for installed products.

Stock purchases carry the entire corporate history. Buyers lean hard on diligence, indemnities, reps and warranties insurance, and
escrows. I have seen stock deals survive nasty surprises precisely because the parties priced and insured the risk upfront. You
cannot diligence a problem that is not recorded anywhere, so indemnities and survival periods matter. If you are taking a
20-year-old manufacturer as a stock deal, budget for a Phase I environmental site assessment even if the seller swears the floor
has always been dry.

Contracts, permits, and the mechanics of getting to closing

When you buy assets, you need to move operating life over one piece at a time. Customer contracts, vendor agreements, leases,
and permits all need to be assigned or reissued. Many contracts have anti-assignment clauses that trigger consent requirements.
Landlords, in particular, can slow a deal for weeks. In one small chain of clinics, a last-minute landlord consent came with a
30,000 personal guarantee demand. We negotiated it down to a larger deposit, but the closing slipped nine days and cost the
buyer a lost early-pay discount on inventory.

Stock purchases avoid most of these problems. The company remains the contracting party, so consents are not triggered unless
the contract specifically treats a change of control as an assignment. Some do. Government contracts often do. Regulated
businesses are the outlier. Health care, defense, and financial services may require change-of-ownership filings even in stock deals,
and boards or agencies can take weeks to respond. Always ask for a schedule of contracts with anti-assignment or
change-of-control clauses before you pick a structure.

People, culture, and what “continuity” really means



In asset deals, you must hire employees into the new entity. That lets you reset benefits, move to your payroll provider, and
address underperformance, but it also risks morale if not handled carefully. Employees hear “new company” and fear seniority
loss or benefit erosion. Smart buyers present offer letters early, mirror core benefits for a transition period, and honor tenure for
PTO accruals. It costs little and buys trust.

Stock deals reduce friction. The employer stays the same on paper, and morale is steadier. But that continuity can hide needed
change. Ifthe org chart has drifted, use the first 90 days to clarify roles, not the first week. A buyer who chased structure for
smooth onboarding sometimes postpones the hard calls too long,.

Unionized workforces complicate both paths. Successorship obligations under labor law can apply regardless of structure,
especially when the operation continues substantially as before. Bring labor counsel in early, not after LOL

Working capital and the “invisible” parts of price

Two buyers can pay the same price and close with wildly different economic deals because they handle working capital and debt
Buy a Business differently.

In stock purchases, the company’s debt typically gets paid off at closing, then the buyer acquires the equity for the agreed price.
The target keeps its working capital, subject to a normalized target in the purchase agreement. Getting that target right is vital. |
once saw a buyer overpay by half a million because the trailing twelve months included a pandemic surge in receivables that
evaporated post-close. In the stock deal format, no one noticed until cash got tight. If you teach Buying a Business, train people to
analyze net working capital seasonality and set a peg that reflects true normal, not the last quarter.

In asset deals, the buyer often purchases inventory and accounts receivable as separate line items and leaves cash with the seller.
Payables may or may not transfer. That approach can be cleaner, but you still need to define cut-off dates, stale inventory
discounts, and who collects which receivables. A tight schedule and a post-close true-up save relationships.

When asset purchases shine

Three patterns push me toward assets. First, distressed or messy books. Iftax returns are clean but internal accounting is sloppy,
assume there are skeletons you have not found. Taking only what you want, with a fresh entity and clean books, reduces the
number of surprises. Second, customer concentration. If one customer is half the revenue and you can negotiate a new master
service agreement effective at closing, you have leverage to reset pricing or terms that would be hard to change inside the legacy
entity. Third, heavy equipment. You can allocate price to assets that yield fast depreciation, helping you fund repairs, upgrades,
and a preventive maintenance plan that most sellers underinvest in.

Asset deals are not a cure-all. Assigning hundreds of small customer contracts can be excruciating. If approvals drag, revenue can
dip right when you need continuity. For subscription businesses with auto-renew provisions tied to the original contract party, you
risk churn unless you manage communications and incentives carefully.

When stock purchases make life easier

Two conditions tilt heavily to stock. The first is regulated or relationship-dense businesses: healthcare practices with payer
contracts, defense contractors with facility clearances, or software vendors deep in enterprise procurement systems. Every new
vendor setup loses cycles. Keeping the same legal entity keeps the pipes connected. The second is broad warranties or long tail
liabilities where the seller’s indemnity and RWI can cover unknowns more predictably than trying to carve every obligation in an
asset deal. I once closed a 40 million stock deal in specialty chemicals. The site had 1970s-era operations. We priced
environmental risk, bought a tailored pollution policy, and secured a robust escrow. An asset deal would not have avoided the
risk, it would only have created a false sense of safety.

Price, earnouts, and how to bridge the gap

Because sellers usually prefer stock and buyers often prefer assets, price becomes the bridge. There are three levers that
consistently work without jeopardizing the business.


https://en.wikipedia.org/wiki/?search=Buy%20a%20Business

Offer a higher price in an asset deal in exchange for a favorable allocation. If you can push 20 to 30 percent into tangible
equipment and identifiable mtangibles, the present value of deductions can justify a bump. This needs to be honest and defensible.
Over-allocating to inventory that does not exist will not survive audit or due diligence.

Use a 338(h)(10) election for S-corps where possible. It preserves seller optics and offers buyer tax benefits. Be explicit about
state treatment and the seller’s incremental tax. I have shared the net value of'the step-up 60/40 in favor of the buyer to land deals
where both parties felt seen.

Layer an earnout when the seller fears leaving value on the table. Earnouts are often maligned, but when scoped to one or two
objective metrics over a short window, they reduce friction over price while you pick the structure that actually fits the business.
Keep the definitions tight and the calculation calendarized, and appoint a third-party accountant in the agreement to resolve
disputes quickly.

Diligence shifts with structure

You will always do financial, legal, and commercial diligence. The focus shifts by structure.

Asset deals deserve extra attention on assignment risk. Pull a list of top 20 customers, top 20 vendors, and every lease. Read the
clauses on assignment and change of control. Prepare consent packages early with a cover letter that explains the business will
continue without disruption and lays out contact points for accounting and operations. People respond faster when they know the
change will not break their process.

Stock deals demand forensic tax and legal work. Tax clearance letters and confirmations of filing history reduce future surprises.
Request state and local tax summaries that show registrations, sales tax nexus, and any open audits. Review litigation dockets and
warranty claims history. On the financial side, pay particular attention to reserves on returns, rebates, and chargebacks. If the
entity’s name stays on the door, customer behavior will not change because ownership did.

Financing, covenants, and lender preferences

Lenders have their own biases. Asset-based lenders like asset deals because they can underwrite against identifiable collateral
with fresh appraisals and clean liens. Cash-flow lenders are comfortable with either structure, but in stock deals they scrutinize
trailing legal issues and covenants that restrict dividends or distributions that might conflict with your debt service.

Stock deals with RWI can make lenders more comfortable if mdemnities are limited by a cap. On a 25 million roll-up, we saw
three lenders bid more aggressively on a stock deal because RWI backstopped financial statement accuracy and tax compliance.
In smaller deals, lenders care less about RWI and more about who will sign a personal guarantee and whether receivables age
predictably. Ask your lender early which structure they prefer and why. Sometimes the cheapest debt shows up for the structure
you were not leaning toward, and that alone changes IRR.

Culture of compliance and the “day two” checklist

Structure affects not just closing, but what day two feels like. Asset deals mean new payroll, new HR files, new I-9s, fresh vendor
setups, and often a new ERP instance. Do not underestimate this lift. Assign a day-two manager who has lived through a migration
before, and create a checklist that maps each operational pipe to its new destination. Expect it to take six to twelve weeks to
normalize.
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Stock deals let you defer some of that. Use the breathing room wisely. Freeze changes for 30 days while you learn how invoices
flow, who approves discounts, and where the bottlenecks sit. Then tackle high-impact fixes first: credit policy, pricing governance,
and inventory controls. The temptation to rip and replace systems can be expensive if the existing workflows, while ugly, actually
work.

Edge cases that change the calculus

Real estate inside the entity. If the operating company owns valuable property, a stock deal can keep transfer taxes and
reassessment at bay. In some states, property tax resets on asset transfers can be painful. You can split the real estate into a
separate entity pre-sale, but that requires lead time and clean appraisals.

Loss carryforwards. NOLs can add value in a stock deal, though rules restrict their use after an ownership change. If the target
has significant NOLs and stable taxable income ahead, model what they are worth. I have justified a small premium for a stock
purchase where NOL utilization covered two years of taxes post-close.

IP chains and open source. Some software businesses have messy [P assignments, with freelancers or former founders holding
residual rights. Stock deals may preserve internal licenses and avoid tripping open-source obligations in a code rewrite. You still
need to audit the code base and get IP assignment agreements in place, but the urgency differs.

Foreign subsidiaries. Cross-border structures add layers: withholding taxes, stamp duties, and regulatory approvals. Asset deals
across borders can trigger multiple transfer taxes and VAT complications. Sometimes a holding company stock purchase with
post-close internal asset transfers is cleaner, albeit more complex on paper.

Practical scenarios

A 3 million HVAC service business with five trucks, a 60 percent commercial book, and QuickBooks run by the owner’s spouse.
Choose an asset deal. Allocate value to trucks and equipment for faster depreciation, capture the phone numbers and trade name,
and negotiate assignments for major maintenance contracts. Offer letters to techs on day minus five, tools stipend on day one, and
landlord consent wrapped by day ten. You will avoid unknown payroll taxes and can reset pricing on underperforming accounts.

A 20 million recurring revenue SaaS platform selling to hospitals, with Business Associate Agreements and a HITRUST
certification. Choose a stock deal unless every customer contract is silent on change of control. Keep the Look at more info
entity, representations insurance for financials and data privacy, and tie a portion of price to net retention over twelve months to
align expectations. An asset deal would force re-papering with risk of churn.

A 50 million specialty distributor with three DCs, vendor rebates tied to annual volume, and a messy ERP. Lean toward a stock
deal with robust diligence on rebate accruals and a strong working capital peg. In a pure asset deal, you risk losing accrued
rebates and triggering vendor renegotiations that will consume the first quarter.

Negotiation posture and sequencing

Decide your preferred structure before you issue a letter of intent, then anchor the LOI to it. If you plan an asset deal, include
language on assumed liabilities and the handling of receivables, inventory, and prepaid expenses. State up front that the price
assumes a buyer-friendly allocation that supports amortization and depreciation. If you are open to a stock deal with a deemed
asset sale election, put that in the LOI with a placeholder for who bears the incremental tax.

Do not over-negotiate structure at the LOI stage if you lack data. Keep a mechanism to revisit if diligence turns up a reason to
flip. I once flipped from stock to asset two weeks before close after discovering a sales tax exposure in five states. We smoothed
it by increasing price 3 percent, carving out old receivables for the seller, and accelerating a portion of the earnout. The seller
wanted certainty more than format. We delivered it.

A simple decision framework

¢ Iftax basis step-up and liability ring-fencing are top priorities, and contract assignment risk is manageable, favor an asset
purchase.
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e [fcontinuity of contracts, permits, and people is essential, and you can price and insure historical risks, favor a stock
purchase.

* I[fthe seller is a C-corp or the tax delta is large, explore elections that create a deemed asset sale inside a stock transaction.

¢ Ifthe business is distressed or books are unreliable, lean asset. If the business is regulated or relationship-dense, lean stock.

* Iflender appetite or cost of capital differs by structure, factor the net financing effect into your choice, not just taxes.

What experienced buyers watch that first-timers miss

Anti-assignment trapdoors. Small phrases like “assignment by operation of law” can turn a smooth asset deal nto a consent
marathon. Flag them early. Offer incremental value to gatekeeper customers, such as a one-time service credit, to speed
signatures.

Sales tax and nexus. In stock deals, you inherit footprints in states you did not know existed. In asset deals, you may create new
registrations and trigger fresh audits. Map nexus and get voluntary disclosure agreements lined up if needed.

Customer cash application. In asset deals, lock down lockbox and remittance instructions ahead of close. For 30 days, many
customers will still mail checks payable to the old entity. Put a joint deposit and sweep agreement in place to avoid misapplied
cash and relationship friction.

Warranty tails and product liability. If you make or mstall anything, decide who honors pre-close warranties. Customers do not
care about your structure. Price the obligation, either through a purchase price adjustment or a seller-purchased tail policy.

Cultural promises. If the seller told employees there would be no changes, make sure your plan matches that. It is better to be
direct and generous on a few points than vague on many. In one roll-up, we kept the Friday lunch tradition for six months. It cost
6,000 and saved two key supervisors.
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Bringing it together

You can close well in either structure. The right choice depends on the specific profile of the business, the seller’s tax posture, the
risk you can tolerate, and the operational disruption you can manage. Do not let habit decide for you. Model after-tax proceeds
for both sides. Read the top contracts, not just the summaries. Ask your lender what they prefer and why. If you are Buying a
Business for the first time, surround yourself with tax counsel who has actually closed deals and a lawyer who reads boilerplate
like a hawk. If you run Business Acquisition Training, drill students on a few live-fire case studies until they can articulate the
trade-offs without reaching for a slide.

Deals go sideways when structure is treated as a box to check. They go right when structure supports the business you are
buying, not just the spreadsheet you are modeling. Pick the path that gets you to day two with your customers still buying, your
team still with you, and a tax basis that funds your next nvestment rather than starving it.



